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COURT,DISTRICT COUNTY, COLORADODOUGLAS
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4000 Justice Way, Castle Rock, CO, 80109-7546
Plaintiff(s) PATRICIA ANNE QUISENBERRY
v.
Defendant(s) CHARLES MICHAEL QUISENBERRY et al.

COURT USE ONLY
Case Number: 2015CV31023
Division: 1   Courtroom:

Second Order on Pending Motions 

Please see attached Order. 
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District Court Judge  
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The Plaintiff sought relief in this matter pursuant to the Colorado Uniform 

Fraudulent Transfer Act (CUFTA) Section 38-8-101 et.seq.  The Plaintiff obtained 

clerk’s defaults against Defendants Charles Quisenberry (Quisenberry), Custom 

Lumber LLC (Custom Lumber), Hard Break Resources LLC (Hard Break) and Western 

State Resource Management LLC (Western States). These Defendants then filed 

Motions to Set Aside Clerk’s Default.  The Plaintiff filed a Motion for Default Judgment 

against Defendants Quisenberry, Custom Lumber, Hard Break Resources, and Western 

State.  

In an order dated March 31, 2016 the Court denied Defendant Hard Break’s 

Motion to Set Aside Clerk’s Default and granted Plaintiff’s Motion for Default Judgment 

against Defendant Hard Break.  At the request of the Plaintiff the Court entered 

Judgment in favor of the Plaintiff and against Hard Break in the amount of $311,979.73.  

In that Order the Court found that Defendants Quisenberry, Custom Lumber and 

Western States argued that service on them was not accomplished in accord with 

C.R.C.P. 4.  The Court directed that a hearing be scheduled on the claims of these 

Defendants.  This hearing was scheduled for May 27, 2016.   

On May 12, 2016 the Plaintiff filed a Motion to Amend the Court’s Order of 

Default against Defendant Hard Break and Amendment of Default Amounts Sought 

Against Quisenberry Defendants. In particular the Plaintiff sought to amend the amount 

of the judgment obtained against Defendant Hard Break and sought against the 

Quisenberry Defendants.  The basis for this request was that CUFTA, in particular 

Section 38-8-108(1), mandates, in a case involving a fraudulent transfer claim, that 

judgment enter for one and one-half the value of the asset transferred or for one and 

one-half the amount necessary to satisfy the creditor’s claim, whichever is less.  The 

Plaintiff argued that the amount entered against Defendant Hard Break and originally 

sought against the Quisenberry Defendants, $311,979.73, was one-half the amount due  

the Plaintiff and therefore not in compliance with the requirements of CUFTA.   The 

Plaintiff sought to amend the judgment against Hard Break and the amount sought 

against the Quisenberry Defendants to reflect the sum of $921,001.31.   
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On May 20, 2016 the Quisenberry Defendants filed a Notice of Withdrawal of 

Motion to Set Aside Clerk’s Default and Notice of Withdrawal of Opposition to Motion for 

Default Judgment.  The Quisenberry Defendants also sought, without opposition, 

vacation of the May 27, 2016 evidentiary hearing.  This Court, on May 24, 2016, found 

the Quisenberry Defendants had withdrawn their opposition to default judgment and 

entered default judgment against them in the amount originally requested, $311,979.73. 

The Court also vacated the hearing scheduled for May 27, 2016.  

Neither Hard Break nor any of the Quisenberry Defendants filed a response or 

presented any objection to Plaintiff’s Motion to Amend the Court’s Order of Default.  The 

Court can certainly consider the failure to respond to be a confession of the motion.  

See C.R.C.P. 121 Section 1-15(3).  The only opposition to the Plaintiff’s Motion to 

Amend was filed by Defendant Redstone Bank (Redstone).  Redstone argues that 

Plaintiff failed to provide authority to amend the order of default judgment was not 

entitled to the relief requested.  Redstone also argues that Plaintiff failed to comply with 

the conferral requirements of C.R.C.P. 121 Section 1-15.  Redstone’s arguments are 

not convincing.  

Redstone’s claim to the property in question in this litigation is based on a deed 

of trust lien against the property that predates the orders in Plaintiff’s domestic relations 

matter that give her an interest in the property.  If so than Redstone’s arguments have 

little or no impact on Plaintiff’s request as its claims are prior to any interest the Plaintiff 

might have in the property. This particularly so given the fact that the judgment entered 

by this Court is against Hard Break and the Quisenberry Defendants and not Redstone.  

Furthermore the Court finds, given the procedural history of this matter, that 

Plaintiff’s Motion to Amend is proper under C.R.C.P. 60(b)(5).  The original order 

entering judgment in the amount of $311, 979. 73 was based solely on Plaintiff’s 

request for that same amount.  Plaintiff has admitted that this amount was in error and 

the mathematical error lies squarely at the feet of Plaintiff’s counsel.   This Court 

entered judgment against the Quisenberry Defendants on May 24, 2016 because an 

evidentiary hearing was scheduled on May 27,2016 and the response and reply times 

on Plaintiff’s Motion to Amend had not yet run.  Furthermore there is no dispute raised 
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by Redstone with the figure now submitted by the Plaintiff.  Instead Redstone argues 

that Plaintiff has not provided any authority for her request.  

The Court finds that Plaintiff’s Motion to Amend is timely and predicated on the 

mandatory language of Section 38-8-101 and the previous mathematical miscalculation 

by the Plaintiff.  Pursuant to C.R.C.P. 60(b) the Court finds it would be appropriate and 

in the best interests of justice to permit the amendment.  

Therefore the Default Judgments entered against the Quisenberry Defendants on 

or about May 24, 2016 and against Defendant Hard Break on or about March 31, 2016 

are amended to reflect the amount of the judgment as $921,001.31 nunc pro tunc to 

those dates.   

On May 13, 2016 the Plaintiff filed a Verified Motion and Affidavit for Citation for 

Contempt of Court.  On June 3, 2016 Defendants Hard Break and Michael Quisenberry 

filed a response to the Motion.  The Court has authorized the Plaintiff to set this matter 

for hearing, but no hearing has been set yet by the Plaintiff.  The Court will address the 

issues raised by Defendants Hard Break and Michael Quisenberry at the show cause 

hearing.  The Court will address the setting of this show cause hearing at the Case 

Management Conference scheduled for July 8, 2016.  

The Receiver has submitted a third invoice for June of 2016 to which the Plaintiff 

has objected.  The Court will set this matter for hearing at the Case Management 

Conference.  

The Receiver has also raised an objection to complying with discovery requests 

and is seeking instruction from the Court.  The Court will also address this issue at the 

Case Management Conference.  
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